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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
: Case No. 
Plaintiff-Appellee, : 
vs. : 
JOHN HALL, : Argument Priority 
: Classification Number 
Defendant-Appellant. : 
PETITION FOR REHEARING 
COMES NOW the Appellant who submits the following Petition for 
rehearing in accordance with Rule 35 of the Utah Rules of Appellate 
Procedure. 
STATEMENT OF RELEVANT FACTS 
1. Appellant was convicted by a jury of lewdness on 
September 20, 1993. 
2. Appellant filed a Motion for New Trial dated September 
30, 1993 but date stamped by the trial Court October 1, 1993, one 
day after the expiration of the ten day period allowed for filing 
a Motion for New Trial pursuant to Rule 24, Utah Rules of Criminal 
Procedure. 
3. This Court ruled that it was bound by the date stamp of 
the trial court and dismissed Appellant's Appeal on March 31, 1994. 
4. The Appellant submitted affidavits from which a trial 
court could reasonably conclude that the Motion for New Trial was 




THIS COURT SHOULD REMAND FOR FACTUAL FINDINGS 
WITH REGARD TO DATE OF FILING 
The only definition of filing of which this Appellant is aware 
appears at Rule 5(e) Utah Rules of Civil Procedure. 
Rule 5(e) provides that: "The filing of pleadings and other 
papers with the court . . . shall be made by filing them with the 
clerk of court". 
The Appellant asserts and has asserted that the Motion was 
delivered to the trial court by placing the document in the filing 
box of the Salt Lake Circuit Court. The Appellant provided this 
Court with an affidavit from a supervising clerk indicating that it 
is not unusual for that particular court to fail to date stamp 
documents on the date the documents are delivered to the court. 
The cases relied on by the respondents and this Court are 
distinguishable from the facts of the instant case. Burgers v. 
Maiben, 659 P.2d 1320 (Ut. 1982) did not involve a dispute as to 
whether or not the document was delivered to the clerk on a date 
certain. State v. Palmer, 777 P.2d 521 (Utah App. 1989) likewise 
did not involve the issue of whether a document had been delivered 
to the clerk on a date certain. Palmer simply dealt with the issue 
of whether prison inmate defendants should be given a different 
filing deadline. 
Adherence to the trial court date stamp, while generally 
conducive to the orderly administration of the court system, can 
2 
work irreparable harm when applied to situations involving clear 
negligence by the trial court clerical personnel. Blind adherence 
to the date stamp rule irrespective of other important 
considerations is unjust. 
Consider the hypothetical scenario of a clerk who 
intentionally fails to date stamp a pleading until after a deadline 
passes. In such a situation the facts would bear out that a 
pleading was in fact delivered in a timely fashion. This Appellant 
feels certain that the Utah Supreme Court would not allow a 
condemned prisoner to be executed under such a scenario using the 
excuse that the date stamp was intentionally and wrongfully mis-
affixed by a clerk. 
While defendant's offense certainly does not rise to the level 
of'a capital crime the same principle should apply. This Court 
should at the minimum adopt a rule that the date stamp applies 
unless the movant can establish at the trial court that another 
date is in fact correct. 
WHEREFORE Appellant moves this Court to reconsider the 
dismissal of Appellant's cause dated March 31, 1994 and for an 
Order remanding this matter to the trial court for factual findings 
with regard to the issue of when the document in question was 
filed. 
DATED this / y day of April, 1994. 
ROBERT BREEZE 
Attorney for Appellant 
3 
CERTIFICATE OF ATTORNEY 
I Robert Breeze, Counsel for Appellant, hereby certify that 
the foregoing Petition has been made in good faith and not for 
purposes of delay. 
ROBE! 
Attorney for Appellant 
CERTIFICATE OF MAILING Z.^>f>*<^s 
I certify I mailod/hand delivered/fa*ed—a -oopy of the 
foregoing to: 
Janice Frost 
Asst. Salt Lake City Prosecutor 
451 South 200 East, First Floor 
Salt Lake City, Utah 84111 
LL on this f "7 day of April, 1994. 
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